Consolidation further argued in its motion for partial dismissal that the
complaint herein should have been dismissed as to the discriminatory acts
alleged to have occurred subsequent to the filing of its complaint with the
Secretary.  For the reasons that follow, I conclude that I cannot consider
the merits of those alleged acts either as Independent complaints under sec-
tion 105 of the Act or as relevant evidence in support of the alleged inci-
dents on November 10 and 12, 1980, which preceded those alleged acts.  Under
section 105(c)(3), the right of a miner or representative of miners to file
an action before the Commission on his own behalf arises only after the
Secretary determines that no violation of section 105(c) has occurred.  See
footnote 2, jmpra,  I am bound to give operative effect to the plain meaning
of that statutory requirement. United States v, Henasche, 348 U.S. 528,
99 L.Ed 615, 75 S. Ct. 513 (1955).  Accordingly, I do not have authority to
consider In this proceeding as a substantive matter any discriminatory acts
alleged to have occurred subsequent to the filing of the complaint with the
Secretary and which therefore had not been considered by the Secretary.
Respondent's motion for partial dismissal is therefore granted with respect
to the discriminatory acts alleged to have occurred on February 17, 1981,
and March 7, 1981.

Consolidation further argued that any evidence relating to those alleged
acts of discrimination on February 17, 1981, and March 7, 1981, was inadmis-
sible for any purpose in this proceeding. While arguably such evidence of sub-
sequent conduct might be admissible to show the habit or routine practice of
an individual thereby being relevant to proving that the conduct of that indi-
vidual on the particular occasion at Issue was in conformity with that habit
or routine practice, Commission Rule 60(a), supra; Rule 406, Federal Rules of
Evidence; the proffered evidence in this case is clearly so collateral to the
principal issues that I find it to be irrelevant.  Since the alleged violators
of Mr. Rhreve's rights on February 17 and March 7, 1981, were persons not even
alleged to have been involved in any of the preceding discriminatory acts,
their behavior on these occasions could hardly be considered evidence of
habits or routine practices of any of the other individuals cited for the
previous discriminatory acts. J3/ The proffered evidence is not therefore
admissible.  Commission Rule 60(a), supra.

I also observe that the Union failed to Inform Consolidation of these
alleged subsequent discriminatory acts until the day of hearing.  This consti-
tuted a violation of the preheating order issued by the undersigned on June 24,
1981.  In order to refute these new allegations of discrimination, it appears
that Respondent would have been required to call the five witnesses alleged to
have participated in, or been present during, the alleged acts.  Four of those
witnesses were located too far from the hearing site to appear on the scheduled

3/While the evidence could have arguably supported a contention that the
alleged discriminatory acts of Consolidation personnel other than Aloia
showed a conspiracy or pattern of discrimination by the company, the
Complainant failed to proffer evidence to demonstrate that these acts were
other than the Isolated Independent acts of the named individuals*
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